How to Use Patents to
Protect Market Share
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s \Vaissi Sompertantanelipaents?
m \\VRais apatent?

m e hree Requirements for a Patent
m [How de yeu get started?




e mporance oiiPatents

w | BIVIE Hewlett Packaradimake moie firem
licensine patents than fifemimaking things

At S:d8iam on Feh d6Fanews rnelease
from H(S crossed Rews wires, and
Instantlyuts, shares began soaring in

premarketrading. t
had just recewved a |

Jecompany said it
eyl US patentasih The

news release excitec

arnyperbolicAWall

Street ... amd within two days HGS shares
had leapt 41%, adding $3.8 billion to the

little company's valu

e.” Wall St. Journal




e SRegUiements

= Constant for any - ind sty il
= Glllettes ever 206 razel Patenis: ;

1. Eormalities &

2. Usefiull

3. New




Formalities

e phySicaliappearance: ol thie: pateni
application

m A patentapplicationdeeks likera scientific
paperer marketing plan

= Abstract
= |ntroductien
= Materials & IViethods (l@ay be speculative)
= Results, Data (not required)
= Conclusi@ns (may be speculative)
e cf. Crick & Watson : double helix theory




Usefulness

sSiRe patent applicatieon must asseli a
Useitiness

= Jseftlness : “maderor tseadiin any.
Industry”
— Cfi. throwaway USES

= 3 : not "alli Rekeven “9Eest”

m gssert
="['think / lepe / suspect this will work®
= Clinical data not required.

e Exception : If assertion of usefulness
appears on Its face unbelievable.




Useiitliness = E=Exaniple

m Glucosamine = discevered in late 1880s.

n Glucesamine + fiberkReWiRlSInce: Ces
1980s ferrweight centroi:
= New discovery - useglhcosamineto

regulate bleod sugarievels, andthus
regulate fatsfiemation metabolism:

m Patent filedfca. 1991.




Usefulness

\a* Patent Office guestions
iFglucesaminewitheul
iiroer works:

= |S It the:gltCosamne,
or Is It really the added
dietary fiberthat
WOKKS ?




2 United States Patent (10) Patent No.: US 6,420,350 B1
Fleischner (45) Date of Patent: Jul. 16, 2002

54y WEIGHT LOSS PROUCT (56, References Cited

75y Ilovenwor:  Albert M Fleischner. Westwood, NJ U.S. PATENT DOCUMLENTS
(US) 5730988 A ¥ 3/1998 Womack .ooovoenonn.. 424/105.1
5795576 A % &/1998 Diazetal ............... 424/1951]
73)  Assignee: Goen Group, Inc., Cedar Knolls, NJ 5,888,514 A " 3/1999 Weisman ... 424/195.1

(US) OTHER PUBLICATIONS

#3  Notice: Subject to any disclaimer, the term of this hitp:/www.nutrasentials.com/ TrimSpaCOriginal htral—

m Patent\@rfice ultimately:cencludes that

glucosamine woerksjand awards patent
(July 2002);

= “glucosaminenn an ameunt effectivesdo
promote welgit loss, the dietary fiber::;
being less tifan the amount of dietary fiber
required to prevent the absorption of
undigested dietary fat"




Usefulinéss

i Patenton ephedra-fee
welght lesspreduct

m Rememer limit of
patents - the dietaR/ier

... being less thantthe
amount offdiesary: filber
reguired torprevent the
absorption;orf
undigested dietary fat

m \What of gltcosamine +
fiber product?




m Federal Prade Commission enfercement
actionfagainst glucesamine £ Heer product

in 2003.
m Glucosaminers fiber =EIC violation
m Glucosaminerw/o fiber = patent vielaon




PDERAL TRADE (0N
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eral Trade Commission enforcement

- Ifed

=TheEeed & Driug Administiailen nas

express limits on Jis legallauthonty to
control nuthtional stpplements.

e Proof ol *safety andreifficacy” Vs proof
required @y drug preducts.

= The FTC isfrequiring proof of safety and
efficacy with “deceptive advertsing”
enforcement actions

= \Why?




B RAL TRADE COY
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m [he danger-of SUCCESS
=Nutritienal produciSs rFECESSIEN=Pre ot

growih

= Pharmaceuiical iIndustiy: price controls,
global compention

= NutritionalfProducts appear strategically.
attractiveltio large pharmaceutical makers

= |s this a répeat of what happened to OTC
drugs in the 1970s?




Newness

moRenRVventiontcannot herthe same as what
has Peen.dene herore

= EXactiy the same as
e Rdle

o [ypically, your 6WnRIpreducts or prior
WOork

="“Substantially™ the sanjelas
e Unrelated third parties, et cetera
e \/hat Isy'substantially” the same?




NewnessHcontnued)

w [[ACK @ MeWness, prevents patenting

=formalranticle publisiiednrpeeEreviewed
joural

=published patent

=on sale, nen-confidenualdisplay; informal
disclosuyes

e e.0., Mingrdynasty textjLancet letter
custom Gentrifuge

® €.0., preduct launch at Natural Products
Expo (West)
e USA: one-year grace period.




Newness -
exampie

= Djet tallored o2
pPersen’s. lood
type

m \\idely-sold
cookboeks

m [f you're Bleed type
X, then eatimore
greens, orieat less
dairy, etc...

4 Blood Types, 4 Diets

INDIVIDUALIZED

Diet Solution to Staying Healthy, Living
Longer & Achieving Your Ideal Weight

D, Peter ]. D’Adamo
with Catherine Whitney




Newnessexample

m\jtaminr Company::

=\WhyBethemwith
changing your whele
diet / cooking
fegime?

= Develop a preduct
line of nutrienal
supplements Specific
for each bloed type

L f M brilir e

CUSTOMIZED

MULTI-VITAMIN
FORMULATED FOR

BLOOD
TYPE

INCLUDES
AM/PM
FORMULAS
DIETARY SUPFLEMENTS

4.8, FORMULA: 80 TABLETS

BM, FORMULA: B3 TABLETS




NEewness -‘exampie
(Continued)

-ABRPIN oy patent

=Preferranlyiheiore
commercialiauneh;
o preseneOUSsS

rights

EATR[GHT —_Disclose. “plierart”

IRfermationterUs
Patent Office

4 Blood Types,4 Diets

= Patent Office makes
e o comparison
Tl e |S it new?
I Peter 1 T Ackusio

with Catherine Whitney

™
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CUSTOMIZED
MULTI-VITAMIN
FORMULATED FOR

BLOOD
TYPE

INCLUDES
AM/PM
FORMULAS
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LS00GS 20R
az United States Patent (m Patent No:  US 6,503,529 Bl
I'leischoer (451 Diate of Patent: Jan., 7, 2008
() BLOOD TYPY MUETTONS ANB PHETARY {56 Heferences Chied
AU EAMENTS
1.5 PATENT DWOCUIKMENTS
{TSI:I oo e ﬁihﬂ'l'i I"lrf. I"IEIS::IH‘!EI‘, 1|r1|rrl'_'~"1'.|".-'|.'\'.!-I!lL:|.| ]""J] S UM O A = 5098 Cravaon ob sl o dAs1051

S

FOREIGN PATENT DOCTIMENTS
(T3 Assipnes: {:}1{_-'“ Cionp, Ine., Cadar Knolls, M) - 2704703 v

m Patent Office comparedicoeknooks to
Autritional stipplements; and concluded that

blood-type nutrtional stipplement products are
new.

m Patent iIssued in January, 2003




i A method tegstupplement the diet off a
human:ofarspecific antigentbleod type
WiIth arspecific . dietary supplement fieir said
SPeEcliic:blood type, Whereln sald metnod
consiists essentially oif previding te said
Aumansaid dietanysupplement; said

dietanyssupplement censisting essentially.
of a substance selectedifrom the group
consisting oeifa vitamigy a mineral; antherb
and a botamiéal, and wihierein saidgdietary
supplement*can be formulated as a piil,
capsule, tablet or liguid for the antigen
blood type of the human.




RN reVIding ¢.. avitaming, amigeral;-an
derer ahetanicaly . lermulated as' a
Il capsule, tablet*orliguidier theiantigen
Dlooatype ...
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Newnessexample

e FeVIding .. a

Vitami
jor]| &
fiormu
capsu

n, a mineral, an herb
gotanical, ...

ated as a piil;
eqtablet o liguidNor

the antigenilood type:::.
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ol




HOWDoYOUNGED Started?

w[leek at the cempetition
| ek IRrthe mirnroer.
m [dentiiy the difference

= \/alue the-difference




NN Oppofunity 1

mJnderttilization off [Intellectualiproperty] .
[EPreESEenits: ..+ the greatest eppPeItuRILy te
e handed o CEOs N a*gEenefatiofn”
Indeed]; the current ruR:upJAIntellectual
asset values . . . suggesis,that patent
rewards nmiayiee as grearas the rewands
the leveragedbhuyoutikings obtainedi20
years ago wWith undervalued real estate and

pension heldings. Harvard Business Review




Implementanen Censideranens

w Stalt ter developra relatienshiprwithrpaient
counsel

=legal experience
=nutntienal productsiinausiry experience

e awareness of FDATand DSHEA faw: Is
Importani




Implementalen CoRsideranens
(Continued)

e e rEady next-yeansstartiimmediately.
= complex communicatiens

argeamount ofi legal leaming required

argelamount of R&Drplanninegeguired

ead timelte, apply*erpatent can\fange to
5-0 years
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